I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN THE MATTER OF ) ClVIL ACTI ON
REHAP HOSHAN :

NO. 07-2931

VEMORANDUM & ORDER

McLaughlin, J. January 7, 2008

Appel | ant Rehap Hoshan appeal s fromthe bankruptcy
court’s dism ssal of her chapter 13 bankruptcy petition on Apri
23, 2007, its denial of her application to vacate the di sm ssal
order on May 3, 2007, and its denial of her notion for
reconsi deration on June 4, 2007.

A district court has jurisdiction to hear appeals from
final orders of a bankruptcy court. 28 U S.C. § 158(a)(1)
(2000). In review ng an order of the bankruptcy court, a
district court applies a clearly erroneous standard to the

bankruptcy court's findings of fact and a de novo standard to the

bankruptcy court’s legal conclusions. 1n re Sharon Steel Corp.
871 F.2d 1217, 1222 (3d G r. 1989).

The issue on appeal is whether the bankruptcy court has
abused its discretion in dismssing the appellant’s petition and
denying her notion for reconsideration. The Court concludes that
t he bankruptcy court has not abused its discretion and will

affirmthe bankruptcy court’s deci sion.



Under the Bankruptcy Abuse Prevention and Consuner
Protection Act of 2005 (“BAPCA”’), an individual debtor filing for
bankruptcy under chapter 13 nust receive credit counseling from
an approved agency during the 180 days before she files her
petition. 11 U S. C. 8§ 109(h)(1) (2006). To denonstrate
conpliance with this new requirenent, a debtor nust file with her
petition a certificate identifying the agency, describing the
servi ces provided, and including a copy of any debt repaynent
plan. 1d. 8 521(b).

There are three exenptions to this requirenent: First,
t hose debtors who live in a district where the United States
trustee or bankruptcy adm nistrator determ nes that the nonprofit
agenci es are not reasonably able to provide adequate services are
exenpt. 1d. 8 109(h)(2). Second, a debtor can file for an
exenpti on describing exigent circunstances and a fail ed request
for counseling. [d. 8 109(h)(3). Third, there is an exenption
for those who are incapacitated, disabled, or on active mlitary
duty. 1d. 8§ 109(h)(4).

The appellant filed her petition on March 30, 2007,

W t hout attaching the credit counseling certification, bankruptcy
schedul es (except for Schedule D), statenent of financi al

affairs, statenent of current nonthly inconme, or her proposed
chapter 13 plan. She did not request an exigent circunstances

exenption or an extension. That sane day, the bankruptcy court



i ssued an order informng the appellant of the filing defects and
instructing her to provide sone of the required docunents by
April 6, 2007, and other required docunents by April 14, 2007.
On April 23, 2007, when none of the docunents had arrived, the
court dism ssed the case. Between April 25, 2007, and April 30,
2007, the appellant filed the required docunents. Menorandum of
the United States Bankruptcy Court for the Eastern District of
Pennsyl vani a, Bankr. No. 07-11889bif, June 29, 2007, at 1-4.1

On April 30, 2007, the appellant filed an “Application
to Reinstate Chapter 13 Petition,” explaining that she had seven
children at hone, which nmade it difficult to get her docunents in
order. The bankruptcy court denied her application on May 3,
2007, pointing out that she had neither tinely filed her
docunents nor filed for an extension. Bankr. Mem at 6.

On May 14, 2007, the appellant filed a Motion for
Reconsi deration, arguing that her delay in filing the required
docunents shoul d not be cause for dism ssal. She said that her
husband had been injured in a fall and needed extra help at the
ti me when she shoul d have sought an extension. The bankruptcy
court denied the appellant’s notion on June 4, 2007, pointing out
that the docunents belatedly filed were still defective: the
appel l ant had never filed her creditor mailing matrix and her

credit counseling certificate showed that she received counseling

L Her eaft er Bankr. Mem



on April 3, 2007, after she filed her bankruptcy petition, rather
t han before she filed the petition, as required by 8§ 109(h)(1).
Bankr. Mem at 7.

The appellant filed her appeal wth this Court on
Cctober 12, 2007. She argues that the bankruptcy court has
abused its discretion in dismssing her bankruptcy petition and
denyi ng her notions. She points to Bankruptcy Rule 9006(b) (1),
which allows a court discretion to allowlate filing where
failure to tinely file “was the result of excusable neglect” and

to Pioneer Inv. Servs. Co. v. Brunswi ck Assocs. Ltd. P ship, 507

U.S. 380, 388 (1993), which holds that “excusable neglect”
i ncl udes i nadvertence and m stake, not just circunstances beyond
a party’'s control. The appellant contends that her famly
situation caused her to mss the filing deadlines and that her
| at eness shoul d have been consi dered excusabl e negl ect by the
bankruptcy court.

The appel | ant nakes a persuasi ve case that her
situation could have excused her fromtinmely filing all of her

docunents. See In re Schultz, 254 B.R 149, 154 (B.A P. 6th Gr

2000) (holding that the failure of an attorney to tinely file
bankruptcy papers because his wife was seriously ill was due to
excusable neglect). The real issue in this case, however, is not
the late filing. The real issue is that the appellant did not

receive credit counseling before she filed her bankruptcy



petition on March 30, 2007, as required under 8§ 109(h)(1).
The credit counseling requirenment i s not

jurisdictional. Mntgonery v. Ryan, 37 F.3d 413, 415 n.5 (8th

Cir. 1994) (“Section 109 determnes eligibility for bankruptcy
relief, not jurisdiction.”). Mst courts have concl uded that
di sm ssal is mandated when a debtor has not conplied with the

credit counseling requirenents. See In re Hedquist, 342 B.R

295, 301 (B.A P. 8h Cr. 2006); In re Ruckdaschel, 364 B.R 724,

730 (Bankr. D. lIdaho 2007); In re Seaman, 340 B.R 698, 706

(Bankr. E.D.N. Y. 2006); Inre Wallace, 338 B.R 399, 401 (Bankr.

E.D. Ark. 2006); In re Ross, 338 B.R 134 (Bankr. N.D. Ga. 2006).

Some courts have waived the credit counseling

requirenents to avoid manifest injustice. See In re Mnalad, 360

B.R 288, 296 (Bankr. C.D. Cal. 2007) (debtor’s counsel
m st akenly advi sed himthat his non-consuner debts were not

subject to the requirenents); In re Vollner, 2007 W. 541747

(Bankr. E.D. Va. 2007) (debtor was incarcerated at the tinme he
filed his petition and had no access to a credit counselor); In

re Petit-Louis, 344 B.R 696 (Bankr. S.D. Fla. 2006) (debtor

spoke only Creole and no Creol e-speaking credit counsel or was

available); In re Bricksin, 346 B.R 497 (Bankr. N.D. Cal. 2006)
(debtors had set up a paynent plan with a credit counseling
agency and had been nmaking paynents but failed to file the

certificate with their bankruptcy petition).



The Court is synpathetic to the challenges the
appel l ant faces as the nother of seven children and as the
primry caretaker for her injured husband. The lawis clear,
however, that a debtor nust get credit counseling before filing
t he bankruptcy petition. [|f a debtor faces exigent circunstances
and cannot conply with the requirenents, she may request a
wai ver. The appellant did not get credit counseling until after
she had filed her petition, and she did not seek an exigent
ci rcunstances waiver. Her famly situation, while difficult,
does not rise to the level of those cases in which courts avoid
mani fest injustice by waiving the credit counseling requirenents.

The bankruptcy court did not abuse its discretion when
it dismssed the appellant’s bankruptcy petition and deni ed her
notion for reconsideration on the ground that she had not

conplied with the credit counseling requirenents in 8 109(h).

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN THE MATTER OF ) ClVIL ACTI ON
REHAP HOSHAN :

NO. 07-2931

ORDER

AND NOW this 7th day of January, 2008, upon
consi deration of the appeal by Rehap Hoshan of the Bankruptcy
Court’s Orders of April 23, 2007, May 3, 2007, and June 4, 2007,
the appellant’s brief; and the Bankruptcy Court’s Menorandum of
June 29, 2007; it is hereby ORDERED that for the reasons set
forth in the acconpanyi ng nenorandum of |aw, the Bankruptcy
Court’s Orders of April 23, 2007, May 3, 2007, and June 4, 2007,

are AFFI RVED

BY THE COURT:

[s/ _Mary A. MlLaughlin
Mary A. McLaughlin, J.




